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TANGIBLE TRADITION 


Virginia’s General Assembly convened in Williamsburg to dedicate the restored colonial 
capitol, a building which gives physical form to many historic memories. 


By ASHTON DOVELL 
Floor Leader of the Virginia House of Delegates 


Chairman, American Legislators’ 


7 N February 24 the General Assembly of 
() Virginia returned to the historic set- 

ting of old Williamsburg to hold a 
joint session that was unique in the annals of 
the Assembly, the oldest lawmaking body in 
the New World. The occasion was the formal 
opening and dedication of the reconstructed 
old Capitol of Virginia—one phase of the plan 
for restoring colonial Williamsburg which is 
being sponsored by Mr. John D. Rockefeller, 
Jr. 

The session in Williamsburg was also unique 
in that it marked the first time the legislature 
had convened in Williamsburg since 1779 when 
the capital was removed to Richmond. 

Williamsburg was in effect again the seat of 
government for a day. 
Members of the Assembly 
held a regular session and 
then convened in a joint 
session in the hall of the 


liamsburg Colonial Capitol, which is 


described in this article, was a unique 


Association House Council in Virginia 


Supreme Court of Appeals they heard Governor 
George C. Peery and Mr. Rockefeller, who 
were their guests, deliver addresses dealing 
with the significance of the occasion and its 
relation to the many historic associations with 
which the original capitol in Williamsburg was 
identified. 

Following the joint session, the House of 
Delegates and the Senate reconvened. Each 
body passed, and Governor Peery signed, a bill 
giving the Assembly authority to meet in the 
old capitol at Williamsburg, each session as it 
might consider “proper.” 

Williamsburg succeeded Jamestown as the 
capital of Virginia in 1699, and six years later 
the original capitol—the one which has been 

reconstructed—was 


™ staal , erected. Whe is Was 
The dedication of the restored Wil- hen this wa 


destroyed by fire in 1747, 
it was replaced by another 
capitol which was built on 


House of Burgesses, one event in American legislative history. the same site and which 
of the principal rooms in As member of the House of Delegates utilized such portions of 
the reconstructed build- from Williamsburg, ads sponsor of the the original structure as 


ing. There in the presence 


resolution inviting Governor Peery and had survived. In this later 


of four former governors yy Reskateller to anew the dill building Patrick Henry’s 


—John Garland Pollard, 
Senator Harry F. Byrd, E. 


Lee Trinkle. and West- spiring speakers on that occasion, Ash- 


tion ceremonies, and as one of the in- 


Caesar-Brutus speech was 
made. Here too George 
Mason’s Declaration of 


moreland Davis—and the ton Dovell has been in especially close — Rights was adopted; the 


seven members of the — touch with the Restoration plan. 





first step was taken toward 
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the union of the Colonies; and the first per- 
manent written constitution of a free and in- 
dependent state was adopted. 

However, in the scheme of restoration it was 
the older capitol which was reconstructed, and 
in every detail of exterior appearance, arrange- 
ment of rooms, decoration and furnishing, the 
records of the Virginia of 1705 have been studi- 
ously consulted and conscientiously followed. 


Architectural design 


Like the original capitol, the restored three- 
story, H-shaped building has a commanding 
position at the eastern end of Duke of Glou- 
cester Street. Even the bricks of which it is con- 
structed were made by eighteenth century hand 
methods in the Restoration’s special brickyards. 
The ends of the building on one side—the 
south—are semicircular, a detail which en- 
hances the distinctive appearance of the entire 
building and the dignity of its largest rooms. 
Originally these rounded ends may have been 
designed for practical as well as aesthetic 











reasons as a means of gaining interior space 
without affecting the symmetry of the exterior 
design of the building. The absence of chim- 
neys in the reconstructed building conforms 
with the earlier records and dates it in the 
period prior to 1723 when two chimneys were 
added. 

The western wing of the present building 
contains (as did the original) the General 
Court and the Secretary’s Office on the ground 
floor; an oval Council Chamber and Clerk’s 
Office are on the second floor. Incidentally it 
is of considerable interest to note that the mem- 
bers of the Council served—by appointment— 
in a dual capacity as the upper house of the 
colonial legislature and as the counterpart of 
the present Supreme Court of Appeals. 

The House of Burgesses is on the ground 
floor of the eastern wing. Above it are the 
Clerk’s Office and three committee rooms. 

The interior furnishings and decorations are 
in keeping with the general plan of restoring 
the setting exactly as it was in the eighteenth 








Virginia Senators in the Restored General Court Chamber. 
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century. Thus the paneling throughout the 
General Court, the Council Chamber, and the 
stair halls has been “painted like marble,” while 
the woodwork of the House of Burgesses has 
been “painted like wainscote”—both in accord- 
ance with the descriptions in the old records. 
The richness of such decorative treatment in the 
original building is indicative of 


the effectiveness of its design, the single decora- 
tion being the carved seal of Virginia of Queen 
Anne’s period above the doorway leading to 
the stair hall. The arrangement of benches 
and their coverings of green serge bound with 
red tape and studded with brass nails also con- 
form to the specifications in the Journals. The 
Speaker’s chair is of particular in- 





the dignity that was sought by the 
Colony in a public building of that 
period. 


Authentic details 


In the General Court the “chair- 
wise” walnut seat for the Gov- 
ernor with ‘the arms of Queen 
Anne above it—arms which were 
covied from the original in the 
College of Heralds in London; 
the glass luster; and the four glass 
branches which would furnish 
light for members of the Court— 
all follow in detail the specifications of the early 
documents. Accommodations for the public in 
this room are represented by the benches, two 
of which are original English “forms” pur- 
chased for the building. 

The oval oak table in the Council Chamber 
is a duplicate—made through the courtesy of 
Dean Inge—of one in the Chapter House of 
St. Paul’s Cathedral in London, and the twenty- 
four caned arm chairs were copied from the 
caned arm chair in the Morgan collection in 
the Wadsworth Atheneum of Hartford, Con- 
necticut, by permission of the directors of the 
Atheneum. The large chair for the Governor 
was copied—by permission—from the Bishop’s 
chair in St. Paul’s Cathedral, London, the 
Bishop’s mitre in the crest of the original hav- 
ing been replaced by the cypher of William 
and Mary modeled on one in Hampton Court 
Palace in England. 


The House of Burgesses 


The simplicity of the room set apart for the 
Burgesses is noticeable in contrast to the 
elaborateness of the rooms for the General 
Court and Council. Its dignity is achieved by 








terest because it was in the House 
of Burgesses during the eighteenth 
century. It has been exhibited for 
a number of years in the state 
capitol at Richmond and has been 
lent to the Restoration by the 
Commonwealth. 

In one of the committee rooms 
is a cast iron warming machine 
made by Buzaglo in 1770 at the 
direction of Lord Botetourt, one 
of the last Royal Governors, and 





Ashton Dovel! _—=CuSed- in the second capitol. Like 


the Speaker’s chair, it was re- 
moved to Richmond and has been lent to the 
Restoration by the Commonwealth of Virginia. 


Paintings 

_The restored capitol contains a number of 
interesting paintings. The portraits of William 
and Mary which have been hung in the House 
of Burgesses and the portrait of Queen Eliza- 
beth in the Office of the Secretary have been 
lent by Mr. Preston Davie of New York for 
exhibition in the building. In the Office of 
the Clerk of the House of Burgesses may be 
seen four portraits from the Restoration’s col- 
lection. That of Washington was painted by 
Charles Willson Peale in Philadelphia in 1780. 
The other portraits in this room are of Speaker 
John Robinson, Edmund Pendleton, and 
Patrick Henry, while in the office of the Clerk 
of the Council hangs one of Sir John Randolph. 

Above one of the arches in the south wall 
of the piazza, carved exactly as Governor 
Francis Nicholson ordered for the first build- 
ing, is an inscription symbolic of the relation 
of the Colony to the Crown. It reads—“Her 
Majesty Queen Anne—Her Royall Capitol.” 
On the cupola are the Queen’s arms. These 
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are details but they are indicative of the pains- 
taking care and discrimination which have been 
exercised in reconstructing this interesting and 
important public building. 


An enriching influence 

We who have been privileged to live in Wil- 
liamsburg and to witness the transformation 
that has been wrought with such patience, care, 
and fidelity know something of the tangible 
enrichment which this unique effort has al- 
ready meant to Williamsburg and Virginia. 
Stately buildings have been recreated where 
only a few short years ago there were but frag- 
mentary signs of such historic treasures. 

Bit by bit this fascinating spectacle has grown, 
as the skill of many hands and minds has been 
applied to so many tasks. Back of all these 
efforts has been the sympathetic and keenly 


understanding guidance of a generous philan- 
thropist, who sought to translate the memories 
and heritage of a brilliant past into an inspiring 
and enduring reality. 

Its influence, even though the work is not 
yet completed, has already been felt throughout 
Virginia and the nation. The charm that has 
been woven into Williamsburg for generations 
gathers new force as the real meaning of this 
restoration becomes known. Ultimately it will 
play a conspicuous role in stimulating a finer 
appreciation of the enduring human qualities 
that Virginians of an earlier generation dis- 
played so boldly here. Those who attended 
the dedication ceremony know from experi- 
ence that it quickens the imagination and in- 
spires new vision to come so close to the scenes 
where illustrious predecessors labored with 
such distinction. 























House of Burgesses in the Restored Capitol. 








VESTIGIAL ORGANS 


The diminishing effectiveness of the grand jury and the 


preliminary hearing as aids to justice. 


By AUGUST VOLLMER 
Chief of Police, Berkeley, California, 1905-1931 
Professor of Police Administration, University of California 


is wrong with the administration of justice 

in the United States, his reply would be, 
regardless of the community which he serves 
or the state in which he resides,—the inade- 
quacy of our criminal procedure. There must 
be some reason for this common belief among 
policemen, because they are the men who are 
on the firing line and who deal with crime 
and criminals every day of their lives. They 
can not all be deficient in intelligence, or emo- 
tionally extreme in sentimentality or hard- 
boiled brutality. 


I F THE ordinary policeman were asked what 


Police personnel 


A study made of any American police force 
will show that policemen are a cross section 
of society in intelligence and emotional make- 
up. There will be found 
in their ranks a fair 
percentage of high in- 
telligence, a rather 
large percentage of 
average _ intelligence, 
and a small percentage 
with less than average 
intelligence. If an emo- 
tional or volitional 
classification were pos- 
sible, the curve would 
correspond to that of 
their intelligence rat- 
ings. These men can 
not all be wrong. When 
there is such uniform 
agreement that the 
trouble lies with the 
‘procedural machinery, 
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it may be well to focus attention upon those 
points which cause miscarriages of justice and 
delays in justice, and, one might add, which 
foster contempt for the whole system of ad- 
ministration of justice. 


Obsolete weapons 


Police officers, unfortunately, are obliged to 
work with the procedural tools of a century 
ago, notwithstanding the fact that vast social 
and economic revolutions have occurred which 
have completely altered our political structure. 
The thief who operates in Chicago today is 
the same thief who operates in New York or 
New Orleans tomorrow. A Touhy knows no 
boundaries; an Underhill is not stopped by 
imaginary state lines; and a Burke kills in 
three states just as easily as in one. But if 
any of these criminals 
is apprehended, the 
police are confronted at 
once with interminable 
and intolerable delays 
which give comfort and 
assurance to these ene- 
mies of society. 

No person who is 
familiar with the his- 
tory of criminal law 
would ask that the 
rights of citizens be 
lightly treated. On the 
other hand, there is no 
excuse for delay when 
all the facts are known, 
and when there is little 
or no question as to the 
guilt of the individual. 
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The day of Burke’s arrest should be the day 
preceding his entry into the penitentiary—con- 
sidering his criminal record. This could be 
made possible were it not for the reverence 
which most of our states have for that old fetish 
“protection of the rights of the innocent.” But 
are the innocent’s rights protected when that 
same innocent person may be jailed awaiting 
preliminary examination, and then again jailed 
pending a grand jury indictment, and then once 
again jailed until the time is set for trial? Is it 
not more sensible to give the innocent person 
an immediate trial and a single trial rather than 
three trials? 


Dangers of delay 


The grand jury as an instrument for im- 
proving the administration of justice is a thing 
of the past. Occasionally it may serve a use- 
ful purpose in clearing up deplorable political 
situations, but it has no place whatever in a 
system designed to combat modern crime con- 
ditions. If the grand jury is eliminated, 
obviously its vestigial appendage, the pre- 
liminary examination, should also be dis- 
carded. Instead of aiding justice, it seriously 
obstructs crime control. 

Every individual is entitled to a fair and 
speedy trial, but this is impossible in our coun- 
try today. The requirement of a preliminary 
hearing in felony cases means an arraignment 
in the lower court; then a postponement to a 
day of trial; and frequently many postpone- 
ments before the preliminary trial is held. If 
the prisoner is held to answer, a grand jury 
hearing is necessary in some states, and eventu- 
ally the case reaches the court. All along the 
road valuable time is lost, and, incidentally, 
many slips occur. 


The implications are obvious 


It is said that three persons saw one of the 
most notorious Chicago gangsters kill an ex- 
convict. But only two of these persons ap- 
peared at the preliminary examination; one 
appeared at the grand jury hearing; and they 
had all disappeared by the time the case was 
set for trial in the criminal court. 


A preliminary trial merely serves to aid the 
criminal and not the public. We know from 
the psychological laboratories that memory of 
events diminishes very rapidly; that more than 
one-half of what we hear today is gone to- 
morrow, probably never to be recalled; and 
that even the memories which are retained 
gradually fade with the passing of time. 

The professionally trained policeman makes 
it a practice to write his observations in a 
notebook, and to study this book carefully. 
But other witnesses are frequently more im- 
portant in the trial than the police officer, and 
when the trial is long delayed these untrained 
persons are certain to forget events which are 
vital to the prosecution. The professional de- 
fender of criminals is well acquainted with 
this fact and does everything in his power to 
delay the progress of the trial, beginning with 
the arraignment in the lower court. The de- 
lay also offers to the defendant’s attorney a 
better opportunity to confuse the witness when 
he does finally testify. 


Alibis and perjury 

From the point of view of the policeman 
there are several objections to preliminary 
trials: 

(1) The preliminary trial permits and en- 
courages criminals to frame alibis. Witnesses 
for the prosecution are required to testify to 
all that they know concerning the case. The 
defendant’s attorney pins them 
minutes and sometimes seconds, insists that 
they fix the exact location to the very frac- 
tion of an inch, and when the witnesses are 
completely committed to time and place, the 
defendant with his criminal associates 
about to construct an alibi which frequently 
annihilates the testimony of the prosecution 
witnesses, or causes a doubt in the minds of 
the jurors in the upper court. No criminal is 
without friends in the underworld who are 
willing to make this sacrifice to insure his escape 


down to 


sets 


from justice. 
(2) Obtaining perjurers to testify to any 
event is not a difficult task in any of the large 


cities. Professional perjurers, for a compara- 
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tively small sum of money, will produce any 
kind of evidence needed by the defendants. 

(3) Not all witnesses are inherently honest 
and occasionally some of them may be bribed 
in important cases. Where a case is delayed 
through the medium of a preliminary trial, 
witnesses may be induced, with the aid of 
money, to change their testimony 
or twist it about so that it does 
not have the same meaning when 
they testify in the upper court. 
Moreover, they are excused for 
deliberate lapses of memory. 
Twisting or forgetting material or 
relevant evidence may cause 
jurors to view all of the testimony 
with considerable suspicion, thus 
inducing them to disregard the 
witness’ testimony. 


Intimidation 


(4) It is not unknown in the 
history of legal process in this country for wit- 
nesses to be intimidated. In a trial of one of 
the well-known Chicago gangsters the wit- 
nesses were in fact threatened and driven out 
of the state. Timid people are easily terrified, 
especially when they are called upon to testify 
against a murderous criminal who is a member 
of a dangerous gang. Incidentally, because of 
weakness in our legal structure, there is just 
cause for their fear, if past experience is a safe 
criterion. 

(5) Witnesses who are called to court, only 
to discover that the case is repeatedly post- 
poned, lose patience with the prosecutors, de- 
velop an antagonistic spirit, and often prove 
not only unwilling witnesses but actually do 
everything they possibly can to favor the other 
side. This is true in spite of the fact that they 
know that the prosecution attorneys had noth- 
ing to do with the delay. All that the witness 
knows is that he has been taken away from 
his business, or that she has been taken away 
from her home, required to sit in a stuffy 
court, subjected to innumerable unpleasant ex- 
periences, and finally outraged by our system 
of interrogation. 





August Vollmer 


(6) Framing witnesses is another method to 
induce them to change their story or leave the 
country. An honest and industrious member of 
the community may have slipped at some time 
in his past, and carefully concealed the fact. 
The defendants learn of this past record and 
threaten to expose him if he testifies in court. 
Or the framing may be deliberate- 
ly planned by placing the witness 
in an embarrassing position with a 
member of the opposite sex. This 
practice is more common than is 
generally believed, and almost any 
person may be innocently caught 
in such a trap by desperate, un- 
scrupulous, or perjuring criminals. 

(7) Under our system of cross 
examination, witnesses are oc- 
casionally irritated beyond meas- 
ure and tripped into saying things 
that are not absolutely true. The 
defendant’s attorneys, especially of 
the shyster lawyer type, know how to arouse the 
passions of the prosecutor’s witnesses during the 
preliminary examination, and thus lead them to 
make statements damaging to the prosecution’s 
case. Later when the case is tried in the upper 
court these statements are further distorted, and 
the pugnacious instinct of the witness excited to 
a point where he makes a spectacle of himself 
on the stand and damns himself in the eyes 
of the jurors. If these tactics fail, continual 
cross-examination frequently exhausts the 
patience of the witness, and he says or does 
something on the stand that depreciates the 
value of his testimony. 


Community protection 


(8) The police records show that persons 
who were courageous enough to testify against 
notorious gangsters have been killed. Because 
their testimony at the preliminary examination 
proved to be damaging, their lives were taken 
by criminal associates of the defendant before 
they had an opportunity to testify in the upper 
court. 

If for no other reason than that witnesses 
are confused, intimidated, framed, or killed, the 
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preliminary examination and grand jury hear- 
ing should be abolished. But there are many 
other reasons. The deterrent effect of punish- 
ment is largely lost by delay in trials. It has been 
demonstrated the world over that absolute cer- 
tainty and speediness do deter criminals. In 
every community, regardless of the country in 
which it is located, where the administration of 
justice is speedy and certain, there is respect for 
law. Contrary to popular belief, professional 
criminals are not lacking in intelligence, al- 
though the average level is slightly lower than 
that of the general population. They are quite 
discerning enough to refuse to operate where 
the chances of escaping punishment are against 
them. 


The price of inefficiency 


Mistrials, and not infrequently, acquittals of 
dangerous criminals are directly traceable to 
delay in bringing the case before the court. 
A natural concomitant is contempt for law and 
law-enforcement officials. One can hardly 
blame the public if they feel unkindly toward 
the agencies of law, when dangerous criminals 
are permitted to remain at large to continue 
their depredations against society. 

Where justice is delayed, many suggestible 


youngsters come to believe that law is unen- 
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forceable, that law-enforcing officials are in- 
competent or corrupt, and that crime pays. 
The number of crimes committed by such per- 
sons bulks very large in the total score. The 
writer at one time questioned the first twelve 
bank robbers that were arrested in a special 
drive, and learned from them first-hand that 
they entered crime with the idea that it paid 
and was easy. 


Attendant evils 


If there is one point more than any other 
that condemns our procedure—and especially 
the preliminary examination and the grand 
jury hearing—it is the fact that it makes pos- 
sible the crooked bail broker, gives encourage- 
ment to his business, and produces his criminal 
associate, the shyster lawyer. These 
are public enemies who do incalculable injury 
to the political welfare of the state. 
a part of every political activity that helps to 
demoralize the community; 
obstruct justice than any of the criminal gangs 
that roam the country. 

To make justice speedy, to make justice cer- 
tain, to make justice just in America, it is im- 
that for the run of 
cases the grand jury proceedings and the pre- 


persons 
They are 


they do more to 


perative usual criminal 


liminary trial be abolished. 
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Temple of Justice—State of Washington. 















TWELVE GOOD MEN OR ONE 


A survey of the increasingly popular practice of waiving jury trial 


for felonies and misdemeanors. 


By KENNETH J. MARTIN ano DANIEL D. SWINNEY 


University of Chicago 


waive his right to a jury trial and to be 

tried before a judge is neither new nor 
unique to the United States. In colonial times, 
Massachusetts allowed such a waiver, but it 
was later discontinued when the local charter 
was taken away and Massachusetts Bay became 
a royal colony. Maryland has permitted the 
waiver of jury trial since the latter part of the 
seventeenth century. The State of Louisiana 
and certain territories of the United States have 
disposed of many criminal cases without jury. 
Great Britain and Canada have also used a 
similar practice extensively. 


ce practice of allowing the defendant to 


Definite endorsement 


But it was not until the twentieth century 
that waiver of jury trial began to be seriously 
considered as a means of 
improving our criminal 
procedure. Indiana and 
New Jersey adopted it 
early in the century; 
Connecticut has __per- 
mitted it since 1921; and 
since 1929, when the de- 
cision in the Patton case 
(281 U.S. 276) was 
rendered, waiver has 
been allowed in the fed- 
eral courts. It has been 
recommended by the 
National Crime Com- 
mission, the New York 
State Crime Commis- 
sion, the California 
Crime Commission, the 
Illinois Crime Survey, 








the National Commission on Law Observance 
and Enforcement, the Code of Criminal Pro- 
cedure drafted for the American Law Institute, 
and has been the subject of favorable comment 
in the reports of the judicial councils of various 
states. 


Threefold advantages 


The basic theory of permitting the accused 
to waive jury trial is that it is advantageous to 
the accused, to the state, and to society for him 
to do so. A person accused of a crime may 
prefer to be tried before a judge in whom he 
has confidence, rather than before a jury whom 
he considers to be unqualified to mete out jus- 
tice, especially if there is danger of race preju- 
dice. In the absence of a jury trial, the press 
will be less likely to give him undue publicity, 
and his case will be han- 
dled with greater celer- 
ity. Furthermore, the 
waiver is of distinct ad- 
vantage to the poor man 
who cannot secure bail, 
for he will usually be 
able to get an earlier 
trial. 

The outstanding ad- 
vantage to the state of 
the non-jury trial is econ- 
omy in time and in mon- 
ey. It will nominally re- 
quire one third as many 
days as will a jury trial 
of the same case. With 
the average jury trial 
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lars per day, the financial saving under a non- 
jury trial is considerable. 

To society, the non-jury trial will render 
more accurate decisions, justice will more likely 
be meted out, and the prestige of our judiciary 
will be strengthened. The system will also tend 
to eliminate the present “sporting theory” of 
justice, in which the trial by jury is thought of 
as a combat of cleverness between the attorneys, 
with the judge acting as referee. 

During the past few years a number of studies 
have been made to determine the desirability of 
permitting the accused to waive trial by jury. 
Each of these investigations was necessarily lim- 
ited in its scope, and the findings must be con- 
sidered with qualification. Although the in- 
formation derived from these investigations 
may not be infallible nor the data complete, the 
results are suggestive. 


Circumventing prejudice 


One of the earliest of these studies was by 
Judge Carroll T. Bond, Chief of the Maryland 
Court of Appeals and was published in the 
American Bar Association Journal for Novem- 
ber, 1925. As Maryland has had a very success- 
ful experience with trial without a jury for over 
a century, his comments were particularly sig- 
nificant. 

He found that “every imaginable reason for 
thinking that a particular prisoner would stand 
a better chance of acquittal on the particular 
charge by the judge than by the jury sometimes 
comes into play. Small advantages in strategy, 
the personality and the disposition of the 
judge,” or the makeup of the jury are consid- 
erations which influence the choice. However, 
there are more important reasons. Waiver is 
desired when the very nature of the charge 
causes a widespread prejudice or if there is 
something connected with the personality or 
physical makeup of the accused to which a jury 
may react unfavorably. A judge trial eliminates 
some of the evils of “trial by newspaper.” In 
Maryland, a large proportion of the defendants 
are negroes, and they prefer this method of trial 
in order to eliminate any race prejudice on the 
part of the jury. A court trial is considered ad- 


visable in cases which involve only questions of 
law, in capital cases involving the degree of 
guilt, and in complicated cases where it would 
be difficult for a jury to carry all features of 
the case in mind. 


Expedient and desirable 


The following year Chief Justice William M. 
Maltbie of the Connecticut Supreme Court of 
Errors made a study of the waiver of jury trial 
in his state. In an article in the Journal of Crim- 
inal Law and Criminology, for November, 
1926, he declared that judges, attorneys, and 
prosecutors were virtually unanimous in their 
belief that waiver was both expedient and de- 
sirable, and that the practice resulted in de- 
creased judiciary expense to the state. He made 
a study of 799 criminal cases—316 trials with a 
jury and 483 trials without a jury—and found 
that 76 per cent of the jury trials resulted in 
convictions as compared with 74 per cent of 
the non-jury trials in which convictions were 
secured. Thus there does not seem to be any 
evidence that the practice was of undue ad- 
vantage to the accused. His investigation also 
brought out the point that waiver is used where 
the defense is technical, when fine legal distinc- 
tions are to be drawn, and where distinctions 
between degrees of offense must be made. 


Convictions 


The courts of Detroit, Michigan, were the 
subject of a statistical study made by Mr. Abra- 
ham Goldberg in 1927. He reported, in an ar- 
ticle in the Journal of Criminal Law and Crim- 
inology, for May, 1930, that 59 per cent of all 
non-jury trials resulted in convictions, as com- 
pared with 58 per cent of all jury trials. His 
investigation further showed that the propor- 
tion of defendants convicted of a lesser penalty 
was the same in both jury and non-jury trials, 
and that although the proportion of jury and 
court trials differed according to the type of 
offense, the ratio of convictions and acquittals 
remained much the same. He also reported 
that the jury was waived more frequently in 
those cases where an attorney was appointed 
for the defendant by the court. 
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North Carolina’s Supreme Court and State Library Building 


These and other investigations show that the 
extent to which waiver of jury is actually used 


varies greatly from state to state, as follows: 


Pes EME OF CORES 

Stat splits theta caeiieadl 
California 27 
Illinois (in Chicago) 67 
Indiana (in Indianapolis) 85 
Maryland 86 
Michigan (in Detroit) 60 
New Jersey 51 
Ohio 18 
Wisconsin (in Milwaukee) 85 


In other states, however—Washington, Okla- 
and Rhode Island—the statutes allow- 
ing waiver have not changed materially the 


homa, 


method of trying cases. 

A recent study of the subject in Ohio was 
made by Kenneth J. Martin in cooperation with 
the Institute of Law of Johns Hopkins Univer- 
sity and the Judicial Council of Ohio and was 
published last year under the title “The Waiver 
of Jury Trial in Criminal Cases in Ohio.” In- 
formation was secured from 109 trial judges, 

2 prosecutors, and 400 attorneys in that state 
as to their attitude toward waiver. It was found 





that 75 per cent of the judges, 87 per cent of 
the prosecutors, and 86 per cent of the attorneys 
are in favor of the waiver of jury trial. It is 
significant to note that the judges, upon whom 
the burden of deciding cases falls, are least, and 
the prosecutors most, inclined to favor the prac- 
tice. The fact that the prosecutors tend to favor 
the waiver more than the other two groups 
seems to indicate that they do not regard the 
practice as a disadvantage to the state. 


Fashions in criminal procedure 


In Ohio it was also found that 72 per cent of 
all cases tried without a jury resulted in convic- 
tions, while only 68 per cent of the jury trials 
resulted in convictions. The proportion of 
cases in which the accused was convicted of a 
lesser offense is slightly greater in court trials 
than in jury trials. On the other hand, in Mary- 
land—with which state Ohio was contrasted in 
Mr. Martin’s study—the opposite was true. 

The processes—and customs—of criminal 
procedure in the two states varied considerably. 
In Maryland, for example, less than half (45 
per cent) of the cases are disposed of by pleas 
of guilty, and 45 per cent of the cases which are 
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indicted go to trial. In Ohio, however, over 
two-thirds of the defendants are convicted as a 
result of a plea of guilty, and only 15 per cent 
of the cases which are indicted go to trial. These 
data indicate that an extensive use of non-jury 
trials results in increasing the number of cases 
which go to trial. This may be explained by 
the fact that very often the prosecuting attor- 
ney, faced with a crowded docket and a large 
number of jury trials, may attempt to secure as 
many pleas of guilty as possible; but if more 
expeditious trials were possible, he might be 
willing to allow the case to go to trial. As a 
result, the judge—rather than the prosecutor— 
would decide on the question of the guilt of the 
accused. 


Responsibility 

The desirability of allowing the waiver of 
jury trial is sometimes questioned because of 
the greatly increased responsibility which it 
places upon the trial judge. Yet in practice ap- 
parently this duty has not proved excessive. In 
answer to a direct question only 1 per cent of 
the Ohio judges indicated that they seriously 
objected to the burden placed upon them, 
although 9.2 per cent objected to the re- 
sponsibility of trying homicide cases. Un- 
doubtedly, however, there are trials in which 
the judge may wish assistance. There is a wide- 
spread feeling that a case involving the death 
penalty should not be determined by the judg- 
ment of one individual. This situation may be 
taken care of by adopting the Maryland prac- 
tice of allowing more than one judge to sit in 
cases of considerable importance. Such a pro- 
vision would add to the fairness of the trial and 
tend to discourage expensive appeals. It would 
offset any prejudice of the local judge. In times 
of great public excitement it would permit a 
judge to do justice and yet avoid public wrath. 
The possibility of a three-judge bench, more- 
over, would prevent the use of waiver in those 
cases where the defendant thought the particu- 
lar judge was timid or susceptible to influence. 

The waiver of jury trial as a device for the 
better administration of justice is not without 
its dangers. One of them is the possibility that 





there will be too great a tendency to try cases 
without a jury—especially in cases where the 
accused is without counsel or has an appointed 
attorney. If the aim of the waiver is to provide 
the tribunal which is most likely to render jus- 
tice, it is highly important that the accused be 
fully informed as to the right he is waiving. 


Safeguards 


Nor can the factor of political influence be 
entirely ignored. In certain jurisdictions, the 
connection between politics and the judiciary 
is still strong, and a non-jury trial increases the 
likelihood that pressure may be exerted upon 
the trial judge. 

But the waiver of jury trial need not bring 
about these difficulties. A knowledge of possi- 
ble abuses enables safeguards to be devised. 
Thus the possibility that defendants may not 
be informed of their right to a jury trial can 
largely be remedied by providing that the 
waiver of the jury be made in writing. Further 
protection may be brought about by adopting 
the English practice of making it a reversible 
error for the judge not to inform a defendant 
of his right to a jury trial. If the legislature 
feels that there is danger of political influence 
entering into cases, other safeguards may be 
adopted. A provision allowing the prosecutor 
to object to the waiver of jury trial affords pro- 
tection against the unworthy judge who may 
be subject to influence. Similar protection may 
be secured by allowing the prosecutor to object 
to the judge and secure a change of venue, or 
by giving him the right to demand that an im- 
portant case be tried by three judges in the 
event the accused waives a jury trial. Such pro- 
visions may be unnecessary in individual juris- 
dictions, but they are suggested as additional 
precautionary measures which may be adopted 
if desired. 

In summary, it may be said that the practice 
of allowing waiver has proved itself to be quite 
successful, but that it must be watched in order 
to prevent abuses from arising in connection 
with the practice. Above all, it is imperative 
that judges of a high caliber be selected to ful- 
fill the duties of their office. 








OBSOLETE MACHINERY 


The Massachusetts Special Crime Commission—as the following excerpts 


from its report show—recommends specific improvements 


in the machinery of administering justice. 


gerate the seriousness of the situation. It 

is satisfied, however, and feels that it is its 
duty to state, that there is a serious breakdown 
of the law enforcement agencies of the Com- 
monwealth in dealing with the situation, which 
differs from that of fifty, or even twenty-five 
years ago, not in degree alone but in kind. This 
Commission feels that the time has come when 
it will no longer suffice to attempt to patch up 
and repair the existing machinery. There is 
much of it that has outlived its usefulness, how- 
ever useful it may have been when new. New 
machinery must be installed to meet the threat 
of organized professional criminalism, equipped 
as it is not only with money but with high- 
powered automobiles, machine guns, aero- 
planes, and speed boats... . 


To Commission has no desire to exag- 


The police 


We believe that there is an amount of cor- 
rupt influence actually being exercised to make 
our present police systems entirely inadequate. 
.. . And even if a major volume of dishonesty 
of one sort or another did not exist, decentral- 
ization of police agencies, with the varying de- 
grees of efficiency or inefficiency that must re- 
sult from lack of adequate financial equipment 
and technical training of personnel, seems to be 
the antithesis of the organization that ought to 
be had in this day to cope with the well- 
financed and capable management of profes- 
sional criminalism. Police units established on 
the basis of the horse and the individual mes- 
senger cannot be said to be adapted to the means 
of transportation and communication which 
are available today to both the police and the 
criminal. ... 

The conditions under which district attor- 
neys function in some of the districts of the 
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Commonwealth, because of the pressure of far 
more cases than they can try, constitute a se- 
rious obstacle to the expeditious, efficient, and 
dignified administration of the criminal law. 


The district attorney 


It is a well-known fact that in our larger dis- 
tricts “bargain days” are held, and indeed must 
be held if the criminal lists are not to become 
hopelessly congested. Appeals are frequently 
taken from lower courts for no other purpose 
than to bargain with the district attorney over 
the question of sentence. . . . The district at- 
torneys’ offices are inadequately equipped to un- 
dertake investigation of crimes, in the first in- 
stance, and there has been no adequate super- 
vision of these offices or codrdination of them 
under centralized control. . . . 

Serious question has been raised from time 
to time, and it seems that the time has come 
when it should be answered, whether the ex- 
pensive and dilatory process of putting cases 
before grand juries ought longer to be contin- 
ued. The evidence is overwhelming that grand 
juries generally indict when the district attor- 
ney wants them to indict, and fail to indict if 
the district attorney advises against it. 


The grand jury 

Generally speaking, it is a waste of money, 
and a cause of delay in the disposition of com- 
plaints, to present all felony cases to the grand 
jury, and no valid reason can be perceived why 
the district attorney should not in most of these 
cases file an information or present his evidence 
to a judge on application for a warrant. . . . 

Events of recent months have centered atten- 
tion upon palpable defects in the jury system. 
. . . The difficulty as we see it lies in the pres- 
ent methods of selecting the jury panels. In- 
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stead of a selection by chance from the eligible 
list of voters, too frequently design enters into 
the preparation of the lists from which the 
panel is drawn. Some men get on to the jury 
panels and others keep off them because they 
want to be put on or kept off as the case may 
be... . If the selection of jury panels were 
made strictly by chance, and provision were 
made to prohibit too frequent service, much, we 
believe, would be accomplished; “fixing” of 


juries would be made more difficult and more 
dangerous; the professional juror would be 
eliminated; and the jurors selected would be 
more representative of the country. As matters 
stand now, the selection of the petit jury from 
the panel and the determining of qualifications 
within controlling statutes are judicial func- 
tions. We believe that the selection and the ex- 
amination of the panel are also judicial func- 
tions. 





CIVIL AND CRIMINAL JUSTICE 


The recommendations of the New York Commission on the Administration 
of Justice resulted from detailed studies of the problem. 


By BRUCE SMITH 


Institute of Public Administration 


Member, New York State Commission on the Administration of Justice 


the Administration of Justice was filed 

with the legislature on January 25, 1934. 
It contains a thorough factual analysis of the 
causes of delay, uncertainty, and high cost in 
civil litigation, reviews existing defects in court 
administration, and presents some scores of pro- 
posals for correcting the denial of justice which 
now sometimes prevails. 

Twenty-one supporting studies accompany 
the report. They deal with the higher courts, 
the municipal courts, justices of the peace, 
changes in practice, procedure, and evidence, 
the penal law, a redefinition of perjury, auto- 
mobile accident compensation, workmen’s com- 
pensation hearings, and related matters. 

The desirability of a “ministry of justice” so 
ably advanced by Mr. Justice Cardozo when he 
was chief judge of the New York State Court 
of Appeals, received extensive study by the 
commission. It is recommended that two bodies 


Te report’ of New York’s Commission on 





‘Requests for copies of the commission’s report and 
special studies may be made through the administra- 
tive offices of the American Legislators’ Association, 


850 E. 58th St., Chicago, Ill. 


be created to administer this function: the first, 
a judicial council, in which judges, legislators, 
and the bar will be represented, will chiefly con- 
cern itself with current problems of judicial ad- 
ministration; the second, a commission on law 
revision, to be composed of legislators and legal 
scholars, will constantly review the whole body 
of substantive and procedural law. 

With its official life extended by recent legis- 
lative act, the commission has now turned its 
attention to an immediate revision of the code 
of criminal procedure, the use of injunctions in 
labor disputes, and a possible extension of the 
policies underlying small claims courts. Public 
hearings and special studies will be conducted 
throughout the year, and a supplementary re- 
port filed with the legislature in February, 1935. 

Senator John L. Buckley, chairman of the 
commission, has rendered extraordinary public 
service in reconciling the conflicting views of 
judges, lawyers, and laymen, and the numerous 
bills which he has presented at Albany for the 
purpose of effecting the recommendations of 
the commission, appear to enjoy excellent pros- 
pects of favorable consideration. 
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Unmuzzling Witnesses 

Witnesses who have been badgered or insulted 
by blustering attorneys will find a sympathetic 
statement of their case in Mr. Henry W. Taft’s 
little volume Witnesses in Court (Macmillan 
Company: 1934. 98 pp. $1.60). 

After pointing out that archaic rules of evi- 
dence are a basic cause of insolent treatment of 
witnesses, Mr. Taft states that he “would much 
prefer to try cases without any rules at all, ex- 
cept that which would exclude immaterial evi- 
dence, and would vest in the trial court the 
power, not subject to appeal, to rule upon its 
admissibility. Statements based on inference 
from facts observed do no harm, and often- 
times the inferences, opinions, or deductions 
of a witness create an impression helpful in the 
‘investigation of facts.” 


Legislators Exonerated 

“There is no one cause why justice moves so 
slowly, so uncertainly, so ineffectively, in con- 
trast with the speed and scope it should have. 
The fault is not altogether in the content of the 
law; it could not be cured simply by abolition 
of the jury system; the police are not wholly 
to blame; nor the newspapers; nor any other 
one or two or three specific things. The truth 
is that there are many causes. And each cause 
so influences the entire process of justice, so 
acts and reacts with the others, that no one 
of them can be separately dealt with in disre- 
gard of the others.” 

Among the least of these causes, continues 
John Barker Waite in his entertaining volume 
“Criminal Law in Action” (New York: Sears 
Publishing Company, Inc. 1934. $3.00) are the 
difficulties in the laws themselves. The prob- 
lem is primarily one of administration and the 
weaknesses of our criminal law are the weak- 
nesses of prosecutors, juries, judges, police, and 
the public. Professor Waite does not specific- 
ally tell us how these weaknesses may be over- 
come, but a careful reading of his volume indi- 
cates, in spite of his exoneration of the law- 
makers, that changes in the laws might make it 
easier for fallible human beings to do justice. 





That Insanity Plea 

The number of cases in which the plea of 
insanity nullifies criminal justice is not very 
large, but because of their dramatic character 
they assume a disproportionate importance in 
the public mind. The escape of a single mur- 
derer from the chair may create a distrust of 
criminal procedure which prompt and due ad- 
ministration of the penalties of the law in a 
thousand cases will not overcome. 

Professor Henry Weihofen’s study “Insanity 
as a Defense in Criminal Law” (515 pages, 
$3.75) was prepared under the auspices of the 
University of Chicago Law School with the 
aid of a grant from the Commonwealth Fund 
which has now published his report. It con- 
tains a comprehensive statement and summary 
of the statutes and cases governing the defense 
of insanity in criminal law in each of the 48 
states. 

The concluding chapter sums up a number 
of suggestions for improving this legal machin- 
ery. “Today, judges and prosecuting officials are 
beginning to agree with the psychiatrists that 
it is more economical and efficient, as well as 
more humane, to sort out the mentally unsound 
defendants before trial, than to put them 
through the ordeal of trial, only to transfer them 


‘from prison to an asylum later.” 


There are at least two different facilities for 
detecting mental unsoundness before trial. One 
is to provide psychiatric clinics or laboratories 
to work in conjunction with the courts. This 
method is used by the municipal courts of 
Chicago, Boston, Detroit, and other cities. The 
other plan is to provide, as does a Massachusetts 
law of 1921, for the examination of every in- 
dicted person coming within enumerated 
classes, to determine his mental condition “and 
the existence of any mental disease or defect 
which would affect his criminal responsibility.” 
This examination is made by the Department 
of Mental Diseases and its report is submitted 
to the court, and is available to the prosecutor 
and the defense counsel. Thus it is not neces- 
sary for the defendant’s attorneys to raise the 
question of his mental unsoundness or for ju- 
dicial or penal authorities to notice it. 
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PLEASE THROW ROCKS 


On the opposite page are pigeonholes in which to tuck away 
the intricate problems of state lawmakers. 
W hat are your criticisms? 


By HENRY W. TOLL 


Executive Director, American Legislators’ Association 


AN we invent a fairly simple, intelligible 

plan for sorting out the topics which con- 

cern state lawmakers? This is an im- 
portant question. 

For five years this problem has been buffeted 
about in the administrative offices of the Ameri- 
can Legislators’ Association. 

It presents itself when we organize commit- 
tees and advisory boards, when we file corre- 
spondence, when we arrange pamphlets—and 
whenever we make any comprehensive study 
concerning legislative affairs. 

After having studied dozens of existing classi- 
fications, we prepared a tentative system suited 
to our special needs. We have arranged, and 
rearranged, time after time. We have secured 
suggestions from scores of political scientists and 
governmental officials. 

If a uniform classification should some day 
prevail in legislative circles, it would facilitate: 
(1) The filing of material in legislative refer- 
ence bureaus; (2) the exchange of materials 
between such bureaus; (3) the arrangement of 
statute books; (4) the uniformity of govern- 
mental departments in different states; and (5) 
the provisions for standing committees in the 
legislatures. 

We have this ideal: 

Not over ten main topics, 
Not over ten sub-heads under any topic. 


Debut 


We are finally prepared to expose to the 
public view our present tentative arrangement. 
No classification can be perfect, and this is far 
from perfection. But we submit it for com- 
ments and suggestions. 


We make only one explanation of this classi- 
fication: although some of its divisions and 
subdivisions appear to overlap each other, most 
of these conflicts evaporate if exposed to a 
modest amount of intelligence. 

For instance one sub-head reads “Public 
roads,” and the next sub-head reads “Public 
works.” We do not belittle the intelligence of 
the reader by explaining that this means “Pub- 
lic works—but public roads are excluded be- 
cause they are specifically segregated under an- 
other sub-head.” There are ten or twenty cases 
of this sort in the classification. We assume 
that it goes without saying that if there is a 
specific place for any subject, it belongs there 
and not under a more general heading. 


R. S. V. P. 


We will be glad to furnish copies of this classi- 
fication for your convenience in making re 
visions and suggestions. 

The fact should be noted that all of the field 
is here divided into two major topics: First, the 
machinery of government. Second, the objec- 
tives of government. 

It is also to be noted that the ten main head- 
ings are as follows: 

1. Lawmaking machinery. 
Executive and administrative machinery. 
Judicial machinery. 
Intergovernmental relationships. 
Taxation. 
. Labor, and social insurance. 
. Business, and personal property. 
. Land, highways, and utilities. 
. Social control. 
Education and research. 
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CLASSIFICATION OF LEGISLATIVE PROBLEMS 


First Division 
The Machinery of Government. 


. Lawmaking Machinery: 


1. The personnel of the legislatures. 

2. Organization and operation of the 
legislatures. 

. Legislative research, law-writing, and 
revision. 

4. Administrative lawmaking. (By 
board, commission, or single officer.) 

. Lawmaking by the electorate. (In- 
cluding initiative and referendum.) 

6. Revision of Constitutions. 


Ww 
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. Executive and Administrative Machinery: 


1. Executive and legislative functions of 

the Governors. 

2. Organization and operation of the 
Governors’ offices. 

. Organization and operation of ad- 
ministrative departments and bureaus, 
and governmental reorganization. 

4. Personnel administration. 

5. Financial planning. 

Judicial Machinery: 

1. Organization. 

2. Procedure. 

3. Extent of control by legislatures. 


i 


. Intergovernmental Relationships: 


1. Council of State Governments. 

. Codperation between the states. 

. Cooperation of the states with the fed- 
eral government. 

4. Codperation of the states with coun- 
ties, municipalities and districts. 

5. State control of counties. 

6. State control of municipalities. (In- 
cluding cities, villages, towns, town- 
ships and boroughs.) 

. State control of special districts. 

. Governmental planning agencies. 

9. Definition of the functions of gov- 

ernment. 

10. Revision of the allocation of govern- 

mental functions. 


W IQ 
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VIII. 


103 


V. 


VI. 


VII. 


Taxation: 

. General property taxes. 

. Gasoline and other motor vehicle taxes. 
. Liquor licenses and taxes. 

. Other sales taxes. 

. Other business taxes. 

. Income taxes and inheritance taxes. 

. Occupational and per-capita taxes. 

. Revenues from miscellaneous sources. 
. Conflicting taxation. 


Oo co STD VIR W PO 


Second Division 


The Objectives of Government. 

Labor, and Social Insurances: 

1. Labor laws. 

2. Employment exchanges. 

3. Unemployment reserves. 

4. Other social insurances. 

Business, and Personal Property: 

1. Banking. 

. Investments. 

Insurance. 

Licensed occupations. 

. Law of personal property. 

6. Law of contracts. 

7. Wills and estates. 

Land, Highways, and Utilities: Their 

ownership and use. 

Real estate law. 

. Agricultural industries. 

. Land uses and physical planning. 

. Parks. 

Public roads. 

. Public works. (Including government 
buildings.) 

. Housing. 

. Transportation and communication. 

. Public utilities. (Both publicly and 
privately owned.) 
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. Social Control: 
1. Crimes, corrections, penal institutions. 


2. Policing and inspecting. 
3. Torts. 
4. Health. (Including hospitals.) 
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5. Recreation. 

. Child welfare. 

. Domestic relations. 

. Dependents and defectives. 
9. Eugenics. 

X. Education and Research: 
1. Primary and secondary schools. 
2. Institutions of higher learning. 
3. Research. 
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James T. Chinnock 


Member of the Board of Managers 
American Legislators’ Association 


N HIs home port of Hudson, Wisconsin, 
James T. Chinnock at the age of seven 
weighed anchor and charted his course to 

Oregon. A little over a decade later, he voy- 
aged back to the _ ne 
middle west, and | 
when, in 1905, he 
steered westward 
again, he carried as 
cargo a degree from 
the University of Min- 
nesota. Launching 
himself professionally 
—as an attorney— 
in Portland, Oregon, 
he finally docked per- 
manently at Grants 
Pass. He has served 
as president of the 
Southern Oregon Bar Association. 

But if Senator Chinnock has earned his cap- 
tain’s papers in the legal profession, he has 
also won his pilot’s license in the sphere of gov- 
ernmental service. His junior officership was 
passed as a member of the Oregon State Board 
of Water Control and as city attorney of Grants 
Pass. The latter position, incidentally, he still 
fills. Thus he reached the Oregon House of 
Representatives in 1928 an experienced Repub- 
lican navigator in such matters. Reassigned by 
public approbation to this post in 1930, he trans- 
ferred in 1932 to the state Senate where he pi- 
lots one of the major committees through the 
reefs and shallows of “assessment and taxation.” 
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The Sun Never Sets 
On legislative sessions 

State lawmaking never completely relin- 
quishes its place in the sun. When a session 
in one state rolls away into a period of legisla- 
tive hibernation, others immediately appear to 
carry on the white man’s burden of govern- 
ment. 

Thus—since the March issue of State Gov- 
ERNMENT went to press, Kentucky, Michigan, 
Mississippi, South Carolina, Virginia, and West 
Virginia have “called it a day,” and Arkansas 
and Vermont have met for two day sessions 
and adjourned. 

In a more deliberate fashion do the senators 
and representatives in New Mexico and Louisi- 
ana attack their problems. New Mexico has 
recently convened in the first special session 
held since the adjournment of its regular ses- 
sion in March, 1933, and when Louisiana’s reg- 
ular biennial session opens on May 14, it will 
be the first gathering of the legislature of the 
Pelican state since last March. 

The following tables show the status of legis 


lative sessions on April 19. 


Legislatures Now Meeting 


Regular Sessions Convened 
Massachusetts January 3 
New Jersey January 9 
New York January 3 
Rhode Island January 2 

Special Sessions Convened 
Delaware March 6 
Illinois February 13 
New Mexico April 9 
Ohio March 6 

Recent Adjournments 

Regular Sessions Adjourned 
Kentucky March 15 
Mississippi April 4 
South Carolina April 14 
Virginia March 20 

Special Sessions Adjourned 
Arkansas April 11 
lowa March 12 
Michigan April 4 
Vermont April 19 
West Virginia March 24 


Sessions in Prospect 


Regular Sessions Will Convene 
Louisiana May 14 











WHY A SALES TAX? 


A Utah legislator reviews the history and the purpose 
of the state sales tax. 


By SENATOR JULIAN M. BAMBERGER 


Chairman, Committee on State and Municipal Affairs, Utah Senate 


‘ UR government is but a large corpora- 
() tion, with the taxpayers as stockholders 
and the public officials as officers chosen 

to operate the corporation in the public interest. 


But it is not always easy for the legislator to 
know just what is for the benefit 


tional revenue—an amount almost equal to the 
total legislative appropriation through the gen- 
eral fund for the operation of the entire state 
government. It was out of the question to in- 
crease the already excessive property tax, when 
many thousands of dollars of taxes 





of the public as a whole. In pass- 
ing laws he can only use his best 
judgment as to whether or not 
they will eventually prove to be for 
the best interests of the majority. 
Conditions must be faced as they 
arise, and the lawmakers must, to 
the best of their ability, solve the 
problems at the time, with the 
hope that their decisions will be 
productive of beneficial results. 

An excellent illustration of this 
principle developed in the last ses- 
sion of the Utah legislature. Dur- 
ing the early part of 1933, the state government 
found itself, by reason of a greatly lessened in- 
come, unable to continue the expenditures 
which formerly had been justified. Economies 
in all branches of the government were abso- 
lutely imperative, for reductions of approxi- 
mately one-third had to be made in the current 
expenditures. 

At the same time, the world-wide depression 
had so affected business in general that many 
thousands of our citizens were without work. 
Although the National Government tempora- 
rily advanced enormous sums of money to pro- 
vide food and shelter to the suffering unem- 
ployed, word came from Washington that Utah 
must make provision to carry its own burden 
of relief. It was estimated that this would re- 
quire approximately $2,000,000 per year addi- 





Julian M. Bamberger 


were already delinquent. There 
seemed to be no other type of tax 
which could possibly raise this sum 
of money except a retail sales tax, 
similar to the taxes adopted in sev- 
eral other states. 

Thus the sales tax, officially 
called the Emergency Revenue 
Act of 1933, was enacted as an 
“emergency” tax for direct relief. 

As originally enacted by the 1933 
regular session of the legislature, 
the tax rate was three-fourths of 
one per cent, but at a special ses- 
sion in July the rate was raised to two per cent. 
This higher rate seemed necessary to raise the 

2,000,000 which would be needed. 

The success of the operation of the tax has in 
general been much greater than was expected. 
Usually the amounts taken from the taxpayer’s 
pocket are small, and payments are distributed 
over the year so that they are noticed very little. 
Many taxpayers recognize these advantages and 
appreciate that the sales tax is being more nearly 
equitable to all taxpayers than other forms of 
taxation. Complete perfection in the adminis- 
tration of the tax has not yet been achieved— 
and probably never will be. However, a very 
smooth and equitable operation of the tax levy 
will result if the full codperation of the mer- 
chants and the public can be obtained—and this 
is the goal toward which everyone is striving. 
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It might have been simpler to require that the 
sales tax be absorbed by the merchant, but such 
an additional burden could not possibly have 
been borne. There was no other alternative, 
therefore, than to provide, as have most of the 
states with sales taxes, that merchants should 
collect the tax from the purchaser. 

This form of taxation is new to Utah, and 





STATE GOVERNMENT 


it is only natural that there would be some 
complaints and misunderstandings. It is hoped, 
however, that the public will sense the impor- 
tance of the Emergency Revenue Act of 1933 
and that, instead of feeling, “Do I have to pay 
that annoying sales tax!” their attitude will 
rather be, “Here is my contribution to relieve 
unemployment and help recovery.” 





DEFENSIVE ALLIANCES 


A bill now before Congress would authorize interstate compacts 
for cooperative efforts against crime. 


By ROYAL S. COPELAND 


United States Senator from New York 


NCLUDED in the series of federal crime sup- 
| pression bills pending before Congress 
is a measure designed to give to the states 
more latitude in dealing with the problems of 
crime control. While most of the bills involve 
an expansion of federal responsi- 
bility by drawing on existing con- 
stitutional powers, this measure 
would work in the opposite way. 
It would grant the consent of Con- 
gress to any two or more States to 
enter into agreements or compacts 
for codperative effort and mutual 
assistance in the prevention of 
crime. 

The provisions of this measure 
are purposely broad. By removing 
a restraint upon the states imposed 
by the Constitution, it aims to lay 
the foundation for the solution of 
many problems of law enforcement by those 


agencies in which the police power ultimately 
rests. In a way, the bill gives to the states an 
opportunity to demonstrate by effective co- 
operative action that more drastic remedies— 
such as further extension of federal powers—are 
unnecessary. It empowers the states to make 
agreements as circumstances may require and 
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as they may see fit to join forces in suppressing 
crime. The Department of Justice has made 
the following comment: 

“If the several states exercised the power 
granted by the bill and entered into effective 
compacts or agreements with re- 
spect to the enforcement of the 
state criminal laws, it is quite prob- 
able that not only would such ac- 
tion aid in the more vigorous and 
efficient enforcement of the state 
criminal laws, but it would also 
relieve the Federal Government of 
the task of prosecuting under the 
federal criminal statutes in many 
instances.” 

One of the chief necessities of 
the present situation is to devise 
a method of apprehending wit- 





nesses who flee across state lines. 
The bill deals specifically with this situation, 
but it would go much further. It recognizes the 
fact that the almost universal use of automo- 
biles, aeroplanes, and other means of rapid trans- 
portation has greatly increased the difficulty 
of enforcing criminal laws, and it authorizes 
interstate agreements to cope with the general 
problems which arise in this connection. 














COAST TO COAST 


The American Legislators’ Association cooperates with other national govern- 


mental organizations in a regional conference on public problems. 


YY EARLY six hundred delegates—represent- 
N ing eleven states, seventy cities, and 
ninety organizations—gathered on the 
campus of the University of California at Berke- 
ley from March 28 to 30 to attend the West- 
ern Conference on Government. Legislators, 
city managers, mayors, financial officers, city 
planners, housing and welfare officials, re- 
searchers, and professors of government on the 
western side of Continental Divide met for three 
days and discussed common problems. Among 
the participants were officials of the dozen gov- 
ernmental organizations which for several years 
have taken part annually in the National Con- 
ference on Government. ° Possibly this western 
meeting presages the development in the very 
near future of a series of regional conferences on 
government in different sections of the country. 


Keynote 

The keynote of the Conference, struck by Mr. 
Louis Brownlow, Director of the Public Ad- 
ministration Clearing House, and reémphasized 
by Clarence E. Ridley, Executive Director of 
the International City Managers’ Association, 
was that government is fast becoming a profes- 
sionalized undertaking, and if the present 
democratic machinery is to be kept, it is neces- 
sary to call into the service of government 
honest, well-trained, and efficient personnel. 


Legislative 

Arrangements for the legislators’ sessions of 
the Conference were made by a local commit- 
tee of lawmakers headed by the urbane Senator 
Edward H. Tickle and the effervescent Thomas 
A. Maloney, San Francisco Assemblyman. As 
a result of these plans, nearly thirty California 
legislators puffed contemplative pipes over the 
problems of liquor control, health insurance, 
and legislative research. 

The Thursday meeting was devoted to a con- 


sideration of liquor control in the state of Cali- 
fornia. Prepared papers, analyzing the situation 
were read by Rolland A. Vandegrift, state direc- 
tor of finance, and George Stout, chief of the 
division of liquor control of the State Board of 
Equalization. Chairman Maloney then invited 
all of those attending to join in an open forum, 
and among those who expressed views on the 
subject were Senators Edward H. Tickle and 
Roy Fellom, and Assemblymen Melvin A. 
Cronin, William F. Knowland, Ernest C. Crow- 
ley, Henry P. Meehan, Eugene W. Roland, 
James E. Thorpe, and Edward Craig. 


Cadets 


Delegates at the luncheon on Thursday heard 
Senator Henry W. Toll, Executive Director of 
the American Legislators’ Association declare 
that the fact that two-thirds of the state legisla- 
tors in the United States are serving in either 
their first or second sessions is one of the major 
defects of American government. “In my 
opinion,” he said, “many of our misfortunes 
may be traced to the short tenure of office of our 
state lawmakers. After all, the states are the 
most powerful units of government. They con- 
trol cities, counties—and, in theory, the federal 
government to boot. 

“One of the great difficulties of our legislative 
practice is the fact that the session goes to work 
in a purposeless manner, and that the members 
have agreed upon no program.” 


Public health problems 


A study of health insurance as a state and 
public problem is being made by a senate com- 
mittee of the California legislature under the 
chairmanship of Senator Tickle, and a final re- , 
port by this committee on the feasibility of 
health insurance for the state will probably be 
made before the next session. Thursday after- 
noon Senator Tickle discussed this subject 
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before the meeting of legislators. Frank Bane, 
Director of the American Public Welfare Asso- 
ciation, addressed the same group on “Modern 
Substitutes for the Old Poor-Law.” 

At the concluding session of the Conference 
on Friday morning, legislators and staff mem- 
bers from the Legislative Counsel Bureau joined 
in a round table discussion of “Codperation 
Among Research Agencies.” Mr. Hubert R. 
Gallagher, research consultant for the Ameri- 
can Legislators’ Association, emphasizing the 
need of technicians as advisers to legislative 
bodies, pointed out that “Legislators are elected 
to decide policies, not technical points. They 
should not have to do their own reference work. 
When such is the case they tend to rely on lob- 
byists, who in some instances may prove valu- 
able advisers but who are usually employed by 
partisan and selfish interests.” 

Chester Rowell, editor of the San Francisco 
Chronicle, presided at this final meeting. In a 
concluding statement describing the work 
which the research agencies are doing, he said: 
“They are playing a most important part in the 
attempt of democracy to survive in these com- 
plex times. Inasmuch as democracy seems to 
be run by amateurs, the fundamental problem 
facing research organizations today is to inte- 
grate the governmental technician with the 
theory of democracy.” 


Rogues Galleries 
Should every state have one? 


tification in assisting the tracking of 

criminals has led some of the states to 
enact laws permitting the establishment of state 
bureaus modeled on the federal one. 

In 1924 the files of finger-prints and other 
criminal records from the International Associ- 
ation of Chiefs of Police and those of the federal 
penitentiary at Leavenworth were taken over by 
the Federal Bureau. From this nucleus the 
records have been expanded until now informa- 
tion is available concerning more than four 
million individuals, and the federal division of 
investigation makes 566 identifications for local 
chiefs of police every day. 


T HE success of the Federal Bureau of Iden- 
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The Committee on Uniform Crime Records 
of the International Association of Chiefs of 
Police, however, felt that it was desirable to 
have records more immediately available for 
municipal police departments than those in 
Washington. Moreover, a bureau in each state 
could perform a range of duties that cannot be 
handled at present by the Federal Bureau, such 
as assisting local police officers—particularly in 
rural areas—to investigate crimes, serving as a 
state-wide police communications center, and 
studying state crime problems. For this reason, 
the Committee has undertaken the preparation 
of a model bill creating a state bureau of crim- 
inal identification and investigation. The Com- 
mittee enlisted the services of Dr. Donald Stone, 
Director of Research of the Public Administra- 
tion Service, and of Ernst W. Puttkammer, 
Professor of Criminal Law at the University of 
Chicago Law School. 

The Committee has surveyed the operations 
of state criminal identification bureaus and the 
laws establishing them and, after securing the 
opinion of the most eminent authorities on po- 
lice administration, has prepared a bill on this 
subject which will be submitted to the An- 
nual Convention of the International Associa- 
tion of Chiefs of Police for approval and adop- 
tion. 

An effort was made to incorporate the strong- 
est features of the state laws in this model bill 
in the hope that states having inadequate facil- 
ities might find it useful as a pattern for estab- 
lishing these agencies or improving them. 

One of the basic assumptions in drafting the 
bill was that the state bureaus would cooperate 
with—rather than supplant—the federal bu- 
reau, and provision has been made for the trans- 
mission of a copy of each of the state records to 
Washington. The bill also provides for codp-. 
eration between the state bureaus and local po- 
lice, local prosecuting officers, and other crimi- 
nal justice agencies. 

Legislators who are interested in this subject 
may secure copies of the proposed act from the 
Interstate Reference Bureau. Needless to say, 
copies will be sent to all state reference bureaus 
as soon as the bill has been approved. 











RESPONSIBLE LEGISLATIVE LEADERSHIP 


Chester H. Rowell, Editor of the San Francisco Chronicle, Trustee of 
the Public Administration Clearing House, editorializes 


on the value of the Legislative Council. 


HERE is now in successful operation in at least 
three American states a most constructive plan 
to remedy the lack of legislative leadership. This 

is the Legislative Council. 


This permanent lawmaking body, continuously in 
session, is small enough and select enough to permit 
full deliberation on questions. Made up of elected 
legislative representatives of the people—in some cases 
including heads of executive departments—and di- 
rectly responsible to the legislature for the subsequent 
‘e | confirmation of its acts, it may safely be entrusted 

Chester H. Rowell with a large measure of provisional legislative author- 

ity. Thus, with the assistance of the heads and staffs 
of the administrative departments, it may not only formulate a program of 
legislation but may draft in advance bills which are designed to carry out these 
suggestions. 





But what is especially significant is the fact that this system develops from 
within the legislature a real and responsible organized leadership chosen by 
the members themselves. The main body can thus be numerous enough really 
to represent the people without impairing the efficient functioning of the legis- 
lature, and since all final decisions are made by this main body, there is no 
danger of the usurpation of power by the Council. The successful use of this 
device indicates clearly the possibility of revitalizing legislative bodies within 
themselves. It has proved a substitute for the injection of vitality from the 
outside. 
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“THIS IS THE PLACE” 


The long trek westward terminated on July 24, 1847. On that day Brigham 
Young, with 158 men, 3 women, first viewed the site of Salt Lake City. A cheer- 
less enough Canaan the barren valley—backed against the mountains, fronting a 
vista of sunbaked desert—must have seemed to many a Mormon pilgrim. But, 
well content, Leader Young pronounced the phrase which made history in the 
state of Utah: “This is the place.” 


Delegates to the Western Bus and Truck Conference, when they assemble on 
June 25, will see the Wasatch mountains and the northern end of a 900-mile-long, 
mountain-littered desert. They will also see, however, a state university serving 
4,000 students, an imposing temple erected by zealous Mormons, and a business 
street 132 feet wide. 


The delegates will spend their working hours in the House Chamber of the capitol. 
Unlike the canny Texans of five decades ago, who paid for their state house by a 
land grant of 3 million acres, Utah taxpayers paid in dollars—two and a half million 
of them—for their governmental homestead. But for the expenditure they can 
proudly point to two hundred rooms, a dome 285 feet high. 





